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अपर आयु�  काया�लय 
सीमा शु� भवन, अलथान भीमराड़ रोड,  

एसएमसी वाड� ऑिफस के पास मे, अलथान, 
सूरत -395007 

 

CUSTOM HOUSE,   
ALTHAN BHIMRAD ROAD, 
NR. SMC WARD OFFICE, 

ALTHAN, SURAT -395007. 
Phone:0261-2260113 email: adjcus-
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PREAMBLE 

A फाइल सं�ा /File No. : F.No.VIII/10-19/O&A/ADC/SHISH/2022-23                                                     

B कारण बताओ नोिटस नं. और तारीख 
Show Cause Notice no. and date 

: F.No. VIII/10-19/O&A/ADC/SHISH/2022-23 Dated 
16.06.2022 

C मुल आदेश सं�ा / Order-In-Original 
No. 

: 31/AKS/ADC/SRT/2022-23 
 

D �ारा पा�रत  आदेश /ORDER PASSED BY : Abilash K. Sreenivasan  
अपर आयुक्त/ ADDITIONAL COMMISSIONER 

सीमा शुल्क/CUSTOMS 

 सूरत/SURAT 
E आदेश ितिथ / Date of Order : ३१.१०.२०२२/31.10.2022 

F जारी करने की तारीख /Date of Issue : ३१.१०.२०२२/31.10.2022 

 

1. िजस ��� के िलए आदेश जारी िकया गया है, उसके ���गत उपयोग के िलए प्रित िनशु� प्रदान की है| 
1. This copy is granted free of charge for the private use of the person to whom it is issued.  
 
२. इस आदेश से अपने को �िथत महसुस करनेवाला  कोई भी ���आयु� (अपील), सीमा शु�, 4th मंिजल, 

�डको िब��ंग, ई�र भुवन रोड, नवरंगपुरा, अहमदाबाद- ३८०००९ के यहाँ अपील कर सकता है| इस तरह की 

अपील, पाट� को इस आदेश के सौपें जाने अथवा डाक के प्रा� होने के साठ िदन के अ�र सीमा शु� (अपील) 
िनयम, १९६२ के अंतग�त फाम�स सी. ए. १ और २ दी जानी चािहए| इस अपील पर िनयमानुसार कोट की �ा� लगा 
होना चािहए| 
2. Any person deeming himself aggrieved by this order, may prefer an appeal against the order to the 
Commissioner of Customs (Appeal), 4th Floor, Hudco Building, Ishwar Bhuvan Road, Navrangpura, 
Ahmedabad-380009, in Form C. A. 1 & 2 as prescribed under Customs (Appeal), Rules, 1962.  The 
appeal must be filed within sixty days from the date of receipt of this order either by the post or by the 
person. It should bear a court fee stamp of appropriate value.  
 
३. अपील के साथ िन�िल�खत चीजे संल� जाए| 
3. The following documents must be enclosed alongwith the appeal.  
(क) अपील की प्रित, तथा (a) A copy of the appeal and  
(ख) आदेश यह प्रित या अ� आदेश की प्रित, िजस िनयमानुसार कोट फी �ा� लगा हो| 
(b) Copy of this order or another copy of the order, which must bear court fee stamp of appropriate value.  
 
To, 

1. M/s Shish Jewels Pvt. Ltd., Surat  
Plot no. 196, Surat Special Economic Zone (SEZ), Sachin, Surat 
 

2. Shri Ramesh Virjibhai Kakadiya, 
Director of M/s Shish Jewels Pvt. Ltd., Surat  
Plot no. 196, Surat Special Economic Zone (SEZ), Sachin, Surat 
 

3. Shri Bharat Babubhai Golakiya,  
General Manager of M/s Shish Jewels Pvt. Ltd., Surat  
Plot no. 196, Surat Special Economic Zone (SEZ), Sachin, Surat 
 

4. Shri Azizurrehman M. Yusuf Jarullah,  
Production Manager of M/s Shish Jewels Pvt. Ltd., Surat  
Plot no. 196, Surat Special Economic Zone (SEZ), Sachin, Surat 
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Brief Facts of the Case 

 

M/s Shish Jewels Pvt. Ltd., situated at Plot no. 196, Surat Special Economic Zone (SEZ), Sachin, 

Surat, is engaged in manufacturing of gold and silver jewellery studded with diamond, precious 

& semi-precious stones, CVD, Cubic Zirconia, coloured stone, studding of diamond in watch 

belt, watch bezel, watch dial made from gold, silver, steel & other precious metals (falling under 

CTH-7113) and have the Letter of Approval (LoA) no. SSEZ/II/016/2020-21 dated 10.12.2020 

issued by the Development Commissioner, Surat SEZ, Sachin, for manufacture and export of 

their finished goods.  

 

2.1 During a regular check at Surat SEZ gate on 20.12.2021, one Hyundai Venue car having 

Registration No. GJ-05-RM-6796, driven by Shri Azizurrehman M. Yusuf Jarullah (hereinafter 

referred to as ‘Azizurrehman’) was intercepted by the security personnel’s and on checking the 

said car, Shri Azizurrehman M. Yusuf Jarullah was found to be carrying one cotton bag (potali) 

containing sweepings of gold/silver and 08 casting moulds in loose and other 06 plastic 

bags/pouches containing some dutiable goods and some casting moulds (05 plastic bags/ pouches 

contained gold items while 01 plastic bag/pouch contained three diamond studded silver rings).  

 

2.2 Besides these goods two kachchi printed slips bearing No. 2890 dated 18.12.2021 and 

No. 2894 dated 20.12.2021 of M/s Shish Jewels, Plot C 11-12, Suryapur Mill Compound, B/h 

Rajhansh Point, Varachha Road, Surat-395006 were also recovered from the said vehicle. The 

said slips were found to be issued in the name of SJPL. The Slip bearing No. 2890 dated 

18.12.2021 was having details of item particulars/weight (10 KT layer wt. 96.11 gm, 10 KT Ring 

wt. 93.796 gm. and 14 KT Chaki Cast wt. 89.520 gm.) and Slip No. 2894 dated 20.12.2021 was 

having details of item particulars/weight (14 KT Chaki Cast wt. 41.820 gm.)  

 

2.3 A Panchnama dated 20.12.2021 was drawn and during the panchnama, Shri 

Azizurrehman M. Yusuf Jarullah informed that he is the Production Manager of M/s Shish 

Jewels Pvt. Ltd., Surat SEZ, Sachin and he was taking the goods out of the SEZ to deliver the 

same to their DTA unit M/s Shish Jewels, Plot C 11-12, Suryapur Mill Compound, B/h Rajhansh 

Point, Varachha Road, Surat-395006 on the direction of Shri Bharat Babubhai Golakiya, General 

Manager of M/s. Shish Jewels Pvt. Ltd. However, he failed to produce any documents for the 

removal of the said goods outside the SEZ and admitted that he had violated the provisions of the 

SEZ Act, 2005, and SEZ Rules, 2006 made thereunder and provisions of the Customs Act, 1962 

and rules made thereunder by way of attempting to clear the above stated goods in DTA without 

any proper document, due to which the above mentioned goods found inside the plastic bags/ 

pouches and cotton bag along with two kachchi printed slips bearing No. 2890 dated 18.12.2021 

& No. 2894 dated 20.12.2021 and the vehicle Hyundai Venue car having Registration No. GJ-

05-RM-6796 were detained under Panchnama dated 20.12.2021 drawn at the gate of Surat SEZ, 

Sachin.  
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3. A statement of Shri Azizurrehman Mohammad Yusuf Jarullah, Production Manager of 

M/s Shish Jewels Pvt. Ltd., Surat SEZ, Sachin was recorded on 20.12.2021, wherein he interalia, 

stated that- 

-  he had gone through the Panchnama dated 20.12.2021 drawn at the gate of Surat SEZ, 

Sachin and agreed with the detention of the jewellery, dust and vehicle effected in the 

said Panchnama; 

- he was having only two kachchi printed slips bearing No. 2890 dated 18.12.2021 and 

2894 dated 20.12.2021 as mentioned in Panchnama dated 20.12.2021 and apart from that, 

he was not having any other document; 

- he was taking the goods out of the SEZ on the direction on Shri Bharat Golakiya, General 

Manager of M/s Shish Jewels Pvt. Ltd., Plot No. 196, Surat SEZ, Sachin-394230 to 

deliver the same to their DTA unit M/s Shish Jewels, Plot C 11-12, Suryapur Mill 

Compound, B/h Rajhansh Point, Varachha Road, Surat-395006. 

 

4.1 The valuation of the detained goods, i.e., jewellery items, sweeping dust & moulds, was 

conducted by Shri Kalpesh Vaghasiya, authorized valuer of GJEPC India in the presence of Shri 

Bharat Babubhai Golakiya, General Manager of M/s Shish Jewels Pvt. Ltd. and two independent 

panchas under Panchnama dated 22.12.2021 drawn at the Strong Room of DGDC, Surat SEZ, 

Sachin. During the process of valuation, the valuer Shri Kalpesh Vaghasiya took the weight of 

all the detained goods, which was found to be matching/ tallying with the description and weight 

of the goods detained under Panchnama dated 20.12.2021. Thereafter, the valuer checked the 

purity of the goods one by one on purity assaying machine installed in the strong room of DGDC 

Ltd, Sachin SEZ, Surat, calculated the values as per international market rate without Customs 

duty & GST and prepared a detailed valuation report Ref: LVLH/142/21-22 dated 22.12.2021, as 

per which details of the valuation are as under-  

Pouch/ 

Bag No. 
Description of Goods Quantity 

Net 

Weight (in 

gm) 

Value (in Rs.) 

1 
Gold Layers (one gold plate and 

small gold pieces) 
∼ 96.06 170146 

2 
Gold Rings 10 Pcs. 

93.75 166054 
Small gold article pieces 13 Pcs. 

3 
Gold chaki and broken Tree finding 

pieces 
∼ 60.32 149603 

4 Gold Chaki ∼ 29.13 72224 

5 
Gold Chaki (broken Tree finding 

pieces) 
∼ 41.79 103628 

6 Diamond Studded Silver Rings 3 Pcs 17.99 858 

7 Sweep dust (Gross Weight) 1 bag 268 25633 

8 Casting Mould 8 Nos 266 -- 

                                                                   Total Rs. 6,88,146/- 
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4.2 After valuation, Shri Bharat Babubhai Golakiya, General Manager of M/s Shish Jewels 

Pvt. Ltd. was again asked to produce proper duty document for removal of the above said goods, 

however he did not have any proper duty payment document for the same. Further, Shri Bharat 

Babubhai Golakiya admitted that they are not allowed to remove the goods into DTA for sale or 

job-work as per the LoA and the attempt to clear the above stated goods from SEZ into the DTA 

without any proper documents leads to the violation of the conditions of the LoA and violation of 

the provisions of the SEZ Act, 2005 and SEZ rules, 2006 along with the provisions of the 

Customs Act, 1962 and rules made thereunder. 

 

4.3 Therefore, the aforesaid goods, i.e., jewellery items, sweeping dust & moulds, totally 

valued at Rs.6,88,146/- were placed under seizure under the provisions of Customs Act, 1962 on 

a reasonable belief that the same are liable for confiscation under Customs Act, 1962 and rules 

made thereunder. The Hyundai Venue car having Registration No. GJ-05-RM-6796, having total 

IDV value of Rs. 9,16,043/- as per insurance policy no. D041126443 dated 26.07.2021, used for 

removing the above said goods outside the SEZ, was also placed under seizure. The said goods 

along with the car were placed under seizure vide Seizure memo dated 22.12.2021.  

 

5. Consequent to the seizure of the goods and car, the investigation in respect of M/s Shish 

Jewels Pvt. Ltd., Surat SEZ, Sachin was transferred by the Specified Officer, Surat SEZ, Sachin 

to the office of SIIB, Customs, Surat vide their letter F. No. SSEZ/Case/Shish Jewels/21-22 

dated 23.12.2021.  

 

6. In order to further the investigation, simultaneous searches were conducted at the 

premises of M/s Shish Jewels Pvt. Ltd., situated at Plot no. 196, Surat SEZ, Sachin, Surat under 

prior intimation to the Development Commissioner, SEZ, Sachin in terms of Notification [S.O. 

2667(E)] dated 05.08.2016 and their DTA unit M/s Shish Jewels, Plot C 11-12, Suryapur Mill 

Compound, B/h Rajhansh Point, Varachha Road, Surat-395006 on 30.12.2021. 

 

7. Shri Azizurreham M. Yusuf Jarullah, Production Manager of M/s. Shish Jewels Pvt. Ltd., 

SEZ, Sachin and owner of the said car vide letter dtd. 19.01.2022 requested for provisional 

release of Hyundai Venue car bearing Registration No. GJ-05-RM-6796 seized vide Seizure 

Memo dated 22.12.2021. The seized car was provisionally released by the competent authority to 

Shri Azizurrehman M. Yusuf Jarullah under Section 110A of the Customs Act, 1962 on 

17.02.2022 on execution of Bond of Rs. 9,16,043/- and Bank guarantee bearing no. 

2079IGFIN000122 dated 16.02.2022 for Rs.2,29,011/-. 

 

8.1 A statement of Shri Bharat Babubhai Golakiya, General Manager of M/s Shish Jewels 

Pvt. Ltd., Plot no. 196, Surat SEZ, Sachin-394230 was recorded on 18.05.2022 under Section 

108 of the Customs Act, 1962 wherein he, interalia, stated that: 

-   He has been associated with M/s Shish Jewels for the last 10 years. Initially, he was 

working in their DTA unit of M/s Shish Jewels situated at Plot no. C-11,12, Suryapur 
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Mill Compound, Bh. Rajhans Point, Varachha Road, Surat-395006 and for the last 1.5 

years, he is employed in M/s Shish Jewels Pvt. Ltd., Plot No. 196, Surat Special 

Economic Zone, Sachin, Surat; 

- M/s Shish Jewels Pvt. Ltd. received the Letter of Approval (LoA) on 10.12.2020 from the 

Development Commissioner, SEZ, Sachin for commencement, however the operations 

were started in Feb-2021; 

- There are 03 Directors in the company namely (1) Shri Ramesh Virjibhai Kakadiya, (2) 

Shri Sunil D. Shah and (3) Shri Satish D. Maniya; 

- Being the General Manager, he looks after all the in-house business activities of the 

company such as production activities and export-import related activities and report 

mainly to Shri Ramesh Virjibhai Kakadiya regarding the day-to-day operations of their 

SEZ unit and that he has to ensure the timely production and timely dispatch/export of 

the finished goods from their unit situated in Surat SEZ, Sachin; 

-   M/s Shish Jewels Pvt. Ltd. is engaged in manufacturing/ production of diamond/ coloured 

stone studded gold/ silver jewelry and sometimes, perform diamond studding in 

steel/brass watches/ spectacles as per the specific order received by their company. For 

manufacturing the aforesaid goods, they procure raw materials viz. gold, silver alloy, cut 

and polished natural diamonds, synthetic stones (CZ- Cubic Zirconia), coloured stones, 

alloys. Out of these raw materials, they procure Gold entirely by import from UAE/USA/ 

Hong Kong; cut and polished natural diamonds and alloys were purchased initially from 

local market and afterwards, both these raw materials are being imported. Remaining raw 

materials, i.e., silver alloy, CZ, coloured stones are purchased from local market; 

- He had gone through the Panchnama dated 22.12.2021 drawn at Strong Room of DGDC, 

Surat SEZ, Sachin regarding the seizure of the goods viz., gold articles and sweeping dust 

totally valued at Rs. 6,88,146/- and found the same correct; 

- He had also gone through the statement dated 20.12.2021 of Shri Azizurreham M. Yusuf 

Jarullah, Production Manager in their company and confirmed that the facts stated by him 

are true and correct; 

- He had also gone through the valuation report dated 22.12.2021 for the valuation of the 

aforesaid seized goods and shown his agreement with the value of the seized goods; 

- The gold rings/ small gold article pieces mentioned at Sr. No. 2 were being sent to their 

DTA unit for finishing purpose due to over work load in SEZ unit and urgency to export 

them. The goods, i.e., Gold chaki and layers, mentioned at Sr. No. 1,3,4,5 along with 

sweep dust at Sr. No. 7 were being sent for refining at their DTA unit as the person 

performing the refining process was not available in the SEZ unit that day. Also, the 

goods mentioned at Sr. No. 6 & 8, i.e., Diamond Studded Silver Rings and casting 

moulds, were being sent to their DTA unit for repairing. All the above goods were to be 

returned back after 2-3 days in their SEZ unit after necessary process. Therefore, they had 

also not debited the quantity of the same in their stock register that time;  

- Being a Gems & Jewellery unit of the Zone, their company is not allowed to remove the 

goods into DTA for sale or job-work as per one of the conditions of the LoA (Letter of 

Approval), however, due to urgency of export orders, they were sending the seized goods 
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to their DTA Unit for finishing purpose when the same were intercepted at the gate of 

SEZ; 

- Due to urgency of export orders and for completion of the same in time, he had directed 

Shri Azizurrehman M. Yusuf Jarullah to take out the aforesaid goods from the SEZ to 

their DTA unit, M/s Shish Jewels situated at Plot no. C-11, 12, Suryapur Mill Compound, 

Bh. Rajhans Point, Varachha Road, Surat-395006 for finishing, refining or repairing 

purpose; 

- The two kachhi printed slips bearing No. 2890 dated 18.12.2021 having details of item 

particulars/weight (10 KT layer wt. 96.11 gm, 10 KT Ring wt. 93.796 gm. and 14KT 

Chaki Cast wt. 89.520 gm.) and No. 2894 dated 20.12.2021 having details of item 

particulars/weight (14KT Chaki Cast wt. 41.820 gm.) recovered under Panchnama dated 

20.12.2021 drawn at Surat SEZ, Sachin were issued for covering the insurance of the 

gold articles during the course of transportation while taking the goods out of their SEZ 

unit; 

- The attempt to clear the above stated goods from SEZ into the DTA without any proper 

documents leads to the violation of the conditions of the LoA, violation of the provisions 

of the SEZ Act, 2005 along with the provisions of the Customs Act, 1962 and for which 

he admitted their mistake. 

 

8.2 A statement of Shri Ramesh Virjibhai Kakadiya, Director of M/s Shish Jewels Pvt. Ltd., 

Plot no. 196, Surat SEZ, Sachin-394230 was recorded on 24.05.2022 under Section 108 of the 

Customs Act, 1962 wherein he, interalia, stated that- 

- He is one of the Directors in the company and apart from him, there are 02 other 

Directors namely Shri Sunil D. Shah and Shri Satish D. Maniya; 

- He supervise the production activities & export-import related activities at their SEZ unit 

and also monitor the timely production and timely dispatch/export of the finished goods 

from their unit situated in Surat SEZ, Sachin whereas the other 02 Directors of the 

company Shri Sunil D. Shah and Shri Satish D. Maniya, mainly look after the financial 

operations of the company.   

- he had gone through the Panchnama dated 20.12.2021 drawn at the gate of SurSEZ, 

Sachin under which the goods being attempted to be removed from the SEZ without 

proper duty payment documents, in a Hyundai Venue car having Reg. No. GJ-05-RM-

6796 were intercepted at the gate of SEZ and detained therein; and Panchnama dated 

22.12.2021 drawn at Strong Room of DGDC, Surat SEZ, Sachin regarding the seizure of 

the goods viz., gold articles and sweeping dust totally valued at Rs. 6,88,146/-, which 

were detained under Panchnama dated 20.12.2021 and found both of them correct; 

- he had also gone through the statement dated 20.12.2021 of Shri Azizurrehman M. Yusuf 

Jarullah, Production Manager in their company & statement dated 18.05.2022 of Shri 

Bharat Babubhai Golakiya, General Manager of their company and confirmed that the 

facts stated by both of them are true and correct; 

- he had also gone through the valuation report dated 22.12.2021 for the valuation of the 

aforesaid seized goods and shown his agreement with the value of the seized goods; 
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- when the said goods were intercepted at the gate of SEZ under Panchnama dated 

20.12.2021, it came to his knowledge that the goods were sent to their DTA Unit for 

finishing purpose on the direction of their company’s General Manager Shri Bharat 

Babubhai Golakiya, without actually having proper documents; 

- due to urgency of export orders and for completion of the same in time, Shri Bharat 

Babubhai Golakiya had directed Shri Azizurrehman M. Yusuf Jarullah to take out the 

aforesaid goods from the SEZ to their DTA unit, M/s Shish Jewels situated at Plot no. C-

11,12, Suryapur Mill Compound, B/h. Rajhans Point, Varachha Road, Surat-395006 for 

finishing, refining or repairing purpose, however at that time, he was completely unaware 

about the removal of the said goods from SEZ; 

- the said seized goods were unfinished/ semi-processed/scrap goods and cannot be sold as 

such in the market and as stated above, the said goods were being sent only for finishing, 

refining or repairing purpose; 

-  their company is relatively new and their General Manager was not completely aware 

about the documentation required for the removal of goods from SEZ unit to DTA unit 

for the purpose of finishing, refining or repairing; 

- the attempt to clear the above stated goods from SEZ into the DTA without any proper 

documents leads to the violation of the conditions of the LoA, violation of the provisions 

of the SEZ Act, 2005 along with the provisions of the Customs Act, 1962 and he 

admitted that this act of removal of goods from SEZ without proper document has led to 

the violation of conditions of the LoA, violation of the provisions of the SEZ Act, 2005 

along with the provisions of the Customs Act, 1962. 

 

8.3 In their respective statements, both Shri Ramesh Virjibhai Kakadiya, Director and Shri 

Bharat Babubhai Golakiya, General Manager of M/s Shish Jewels Pvt. Ltd., Plot no. 196, Surat 

SEZ, Sachin-394230 admitted that the goods were being removed from SEZ into the DTA under 

kacchi printed slips without any proper documents, which leads to the violation of the provisions 

of the SEZ Act, 2005 along with the provisions of the Customs Act, 1962 and violation of the 

conditions of the LoA. 

 

The provisions of law applicable in the case are as under: 

 

9.1 RELEVANT PROVISIONS OF SEZ ACT, 2005 

 

Section 21. Single enforcement officer or agency for notified offences. — 

(1) The Central Government may, by notification, specify any act or omission made 

punishable under any Central Act, as notified offence for the purposes of this Act. 

 

(2) The Central Government may, by general or special order, authorise any officer or 

agency to be the enforcement officer or agency in respect of any notified offence or offences 

committed in a Special Economic Zone.  
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(3) Every officer or agency authorised under sub-section (2) shall have all the corresponding 

powers of investigation, inspection, search or seizure as is provided under the relevant Central 

Act in respect of the notified offences. 

 

Section 22. Investigation, inspection, search or seizure. — 

The agency or officer, specified under section 20 or section 21, may, with prior intimation to the 

Development Commissioner concerned, carry out the investigation, inspection, search or seizure 

in the Special Economic Zone or in a Unit if such agency or officer has reasons to believe 

(reasons to be recorded in writing) that a notified offence has been committed or is likely to be 

committed in the Special Economic Zone:  

Provided that no investigation, inspection, search or seizure shall be carried out in a Special 

Economic Zone by any agency or officer other than those referred to in sub-section (2) or sub-

section (3) of section 21 without prior approval of the Development Commissioner concerned: 

Provided further that any officer or agency, if so authorised by the Central Government, may 

carry out the investigation, inspection, search or seizure in the Special Economic Zone or Unit 

without prior intimation or approval of the Development Commissioner 

 

Section 25. Offences by companies. — 

(1) Where an offence has been committed by a company, every person, who at the time the 

offence was committed was in charge of, and was responsible to, the company for the conduct of 

the business of the company, as well as the company, shall be deemed to be guilty of the offence 

and shall be liable to be proceeded against and punished accordingly:  

Provided that nothing contained in this sub-section shall render any such person liable to 

any punishment provided for the offence, if he has proved that the offence was committed without 

his knowledge or that he had exercised all due diligence to prevent the commission of such 

offence. 

 

(2) Notwithstanding anything contained in sub-section (1), where an offence has been committed 

by a company and it is proved that the offence has been committed with the consent or 

connivance of, or is attributable to any neglect on the part of, any director, manager, secretary 

or other officer of the company, such director, manager, secretary or other officer shall also be 

deemed to be guilty of the offence and shall be liable to be proceeded against and punished 

accordingly.  

Explanation. —For the purposes of this section, — 

(a) “company” means anybody corporate and includes a firm or other association of 

individuals; and 

(b) “director”, in relation to a firm, means a partner in the firm. 

 

Section 30. Domestic clearance by Units. —Subject to the conditions specified in the rules 

made by the Central Government in this behalf: — 

(a) any goods removed from a Special Economic Zone to the Domestic Tariff Area shall be 

chargeable to duties of customs including anti-dumping, countervailing and safeguard duties 

https://indiankanoon.org/doc/1056963/
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under the Customs Tariff Act, 1975 (51 of 1975), where applicable, as leviable on such goods 

when imported; and 

(b) the rate of duty and tariff valuation, if any, applicable to goods removed from a Special 

Economic Zone shall be at the rate and tariff valuation in force as on the date of such removal, 

and where such date is not ascertainable, on the date of payment of duty. 

 

Section 53. Special Economic Zones to be ports, airports, inland container depots, land 

stations, etc., in certain cases. — 

(1) A Special Economic Zone shall, on and from the appointed day, be deemed to be a territory 

outside the customs territory of India for the purposes of undertaking the authorised operations. 

 

(2) A Special Economic Zone shall, with effect from such date as the Central Government may 

notify, be deemed to be a port, airport, inland container depot, land station and land customs 

stations, as the case may be under section 7 of the Customs Act, 1962 (52 of 1962):  

Provided that for the purposes of this section, the Central Government may notify different dates 

for different Special Economic Zones. 

 

Notification Nos. 2665(E) and 2667(E) dated 05.08.2016- 

(1) In exercise of the powers conferred by section 22 of the Special Economic Zones Act, 

2005 (28 of 2005), the Central Government by Notification No. 2667(E) dated 05.08.2016 issued 

by the Ministry of Commerce & Industry, has authorized the jurisdictional Customs 

Commissioner, in respect of offences under the Customs Act, 1962 (52 of 1962) to be the 

enforcement officer(s) in respect of any notified offence or offences committed or likely to be 

committed in a Special Economic Zone. The enforcement officer(s), for the reasons to be 

recorded in writing, may carry out the investigation, inspection, search or seizure in a Special 

Economic Zone or Unit with prior intimation to the Development Commissioner, concerned. 

Under Section 21(1) of the SEZ Act, 2005, the Central Government may, by notification, specify 

any act or omission made punishable under any Central Act, as notified offence for the purposes 

of this Act.  

 

(2) The Central Government, by the Notification 2665(E) dated 05.08.2016 has notified 

offences contained in Sections 28, 28AA, 28AAA, 74, 75, 111, 113, 115, 124, 135 and 104 of the 

Customs Act, 1962 (52 of 1962) as offences under the SEZ Act, 2005.  

 

9.2 RELEVANT PROVISIONS OF SEZ RULES, 2006 

As per Rule 2(c) of the SEZ Rules, 2006, “Authorised Officer” means an Inspector or Preventive 

Officer or Appraiser or Superintendent of Customs posted in the Special Economic Zone and 

authorized by the Specified Officer to discharge any of his functions under these rules. 

 

Rules 22 (2). Terms and conditions for availing exemptions, drawbacks and concessions to 

every Developer and entrepreneur for authorized operations.— 

 

https://indiankanoon.org/doc/109318/
https://indiankanoon.org/doc/110992639/
https://indiankanoon.org/doc/189548/
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Every Unit and Developer shall maintain proper accounts, financial yearwise, and such 

accounts which should clearly indicate in value terms the goods imported or procured from 

Domestic Tariff Area, consumption or utilization of goods, production of goods, including by-

products, waste or scrap or remnants, disposal of goods manufactured or produced, by way of 

exports, sales or supplies in the domestic tariff area or transfer to Special Economic Zone or 

Export Oriented Unit or Electronic Hardware Technology Park or Software Technology Park 

Units or Bio-technology Park Unit, as the case may be, and balance in stock:  

 

Provided that Unit and Developer shall maintain such records for a period of seven years from 

the end of relevant financial year: 

 

Provided further that the Unit engaged in both trading and manufacturing activities shall 

maintain separate records for trading and manufacturing activities. 

 

Rule 34. Utilization of goods 

The goods admitted into a Special Economic Zone shall be used by the Unit or the Developer 

only for carrying out the authorized operations but if the goods admitted are utilized for 

purposes other than for the authorized operations or if the Unit or Developer fails to account for 

the goods as provided under these rules, duty shall be chargeable on such goods as if these 

goods have been cleared for home consumption:  

"Provided that in case a Unit is unable to utilise the goods or services imported or procured 

from Domestic Tariff Area, it may, -  

(i) export the goods; or  

(ii) sell the same to other Unit or to an Export Oriented Unit or Electronic Hardware 

Technology Park or Software Technology Park or Bio Technology Park, without 

payment of duty; or  

(iii) sell to an Export Oriented Unit or Electronic Hardware Technology Park or Software 

Technology Park or Bio Technology Park –  

(a) on payment of Integrated Goods and Services Tax as applicable under section 5 of 

the Integrated Goods and Services Tax Act, 2017 (13 of 2017); and  

(b) without payment of duty of customs leviable thereon under the First Schedule to 

the Customs Tariff Act, 1975 (51 of 1975) and additional duty, if any, leviable 

thereon under sub-sections (1), (3) and ( 5) of section 3 of the said Act and such sale 

shall also be made without payment of integrated tax and compensation cess leviable 

thereon under sub-sections (7) and (9) of section 3 of the said Act as per notification 

issued by the Department of Revenue and such exemptions, as applicable;  

 

(iv) dispose of the same in the Domestic Tariff Area on payment of applicable duties or 

taxes on the basis of an import licence submitted by the Domestic Tariff Area buyer, 

wherever applicable."  

 

9.3 Relevant provisions of Customs Act,1962: - 
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Section 2(11) “customs area” means the area of a customs station and includes any area in 

which imported goods or export goods are ordinarily kept before clearance by Customs 

Authorities 

Section 2(12) “customs port” means any port appointed under clause (a) of section 7 to be a 

customs port and includes a place appointed under clause (aa) of that section to be an inland 

container depot. 

 

Section 2(14) "dutiable goods" means any goods which are chargeable to duty and on which 

duty has not been paid 

 

Section 2(16) "entry" in relation to goods means an entry made in a bill of entry, shipping bill or 

bill of export and includes the entry made under the regulations made under section 84; 

Section 2(23) "import", with its grammatical variations and cognate expressions, means 

bringing into India from a place outside India;  

Section 2(39) "smuggling", in relation to any goods, means any act or omission which will 

render such goods liable to confiscation under section 111 or section 113;  

 

As per Section 11A of the Customs Act, 1962 “illegal import” means the import of any goods in 

contravention of the provisions of this Act or any other law for the time being in force. 

 

SECTION 111. Confiscation of improperly imported goods, etc. 

 

The following goods brought from a place outside India shall be liable to confiscation:- 

 

(e) any dutiable or prohibited goods found concealed in any manner in any conveyance shall be 

liable to confiscation; 

 

(j) any dutiable or prohibited goods removed or attempted to be removed from a customs area or 

a warehouse without the permission of the proper officer or contrary to the terms of such 

permission;  

 

(o) any goods exempted, subject to any condition, from duty or any prohibition in respect of the 

import thereof under this Act or any other law for the time being in force, in respect of which the 

condition is not observed unless the non- observance of the condition was sanctioned by the 

proper officer;  

 

SECTION 112. Penalty for improper importation of goods, etc. 

 

Any person, -  
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(a) who, in relation to any goods, does or omits to do any act which act or omission would 

render such goods liable to confiscation under section 111, or abets the doing or omission of 

such an act, or  

 

(b) who acquires possession of or is in any way concerned in carrying, removing, depositing, 

harbouring, keeping, concealing, selling or purchasing, or in any other manner dealing with any 

goods which he knows or has reason to believe are liable to confiscation under section 111,  

shall be liable,- 

 

(i) in the case of goods in respect of which any prohibition is in force under this Act or any 

other law for the time being in force, to a penalty not exceeding the value of the goods or five 

thousand rupees, whichever is the greater,         

 

(ii) in the case of dutiable goods, other than prohibited goods, subject to the provisions of section 

114A, to a penalty not exceeding ten per cent. of the duty sought to be evaded or five thousand 

rupees, whichever is higher:  

 

Provided that where such duty as determined under sub-section (8) of section 28 and the interest 

payable thereon under section 28AA is paid within thirty days from the date of communication of 

the order of the proper officer determining such duty, the amount of penalty liable to be paid by 

such person under this section shall be twenty-five per cent. of the penalty so determined;  

 

(iii) in the case of goods in respect of which the value stated in the entry made under this Act or 

in the case of baggage, in the declaration made under section 77 (in either case hereafter in this 

section referred to as the declared value) is higher than the value thereof, to a penalty not 

exceeding the difference between the declared value and the value thereof or five thousand 

rupees, whichever is the greater;  

 

(iv) in the case of goods falling both under clauses (i) and (iii), to a penalty not exceeding the 

value of the goods or the difference between the declared value and the value thereof or five 

thousand rupees, whichever is the highest; 

 

(v) in the case of goods falling both under clauses (ii) and (iii), to a penalty not exceeding the 

duty sought to be evaded on such goods or the difference between the declared value and the 

value thereof or five thousand rupees, whichever is the highest. 

 

9.4 As per Ministry of Commerce & Industry (DC), Notification No. S.O.319 (E) dated 

14.03.2006, the “Surat Special Economic Zone, Surat” has to be treated as “port” under Section 

7 of Customs Act, 1962. Thus, the SEZ area is to be treated as territory outside the customs 

territory of India and Surat SEZ to be treated as port. Thus, any local clearance from SEZ into 

Domestic Tariff Area is to be treated as import and Bill of Entry for Home consumption is 

required to be filed at Surat SEZ. Further, the unit situated in SEZ is required to carry out 
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authorised operation in SEZ and execute a Bond-cum-Legal Undertaking with regard to its 

obligations regarding proper utilization and accounting of goods, including capital goods, 

spares, raw materials, components and consumables including fuels, imported or procured duty 

free and regarding achievement of positive net foreign exchange earnings. 

The Surat SEZ by its nature, purpose and intent, is within the meaning of a Customs Area as 

defined under Section 2(11) of the Customs Act, 1962. Any attempt to remove or the removal of 

the goods from Surat SEZ is considered, ipso facto, the removal from the Customs area.  

 

As discussed in detail in forgoing paras, it appeared that: 

10.1 M/s Shish Jewels Pvt. Ltd., was established in SEZ, Sachin and is engaged in 

manufacturing of gold and silver jewellery studded with diamond, precious & semi-precious 

stones, CVD, Cubic Zirconia, coloured stone, studding of diamond in watch belt, watch bezel, 

watch dial made from gold, silver, steel & other precious metals (falling under CTH-7113). They 

are having approval from the Development Commissioner, Surat SEZ, Sachin, vide Letter of 

Approval (LoA) no. SSEZ/II/016/2020-21 dated 10.12.2020, for manufacture and export of their 

finished goods. The said LoA besides other terms and conditions laid that:- 

 

-   the unit shall export the goods manufactured, as per provisions of Special Economic Zone, 

2005...... 

- no DTA sale/ job work in DTA will be allowed under any circumstances. 

-   the unit shall abide by the provisions of Special Economic Zones Act,2005 and the rules and 

orders made there-under.    

 

On 20.12.2021, during a regular checking at SurSEZ gate, goods viz., gold articles and 

sweeping dust were found in Hyundai Venue car having Registration No. GJ-05-RM-6796 

driven by Shri Azizurrehman M. Yusuf Jarullah going outside the SEZ, Sachin, Surat under two 

kachchi printed slips and without having any legal duty payment documents, which has led to the 

violation of the conditions of the aforesaid LoA dated 10.12.2020. 

 

10.2 As per Section 53 of the SEZ Act, 2005, a Special Economic Zone shall be deemed to be 

a territory outside the customs territory of India for the purposes of undertaking of authorized 

operations. The Ministry of Commerce and Industry vide its Notification No.S.O. 319(E) dated 

14.3.2006 had appointed Surat Special Economic Zone as a “Customs Port” under Section 7 of 

the Customs Act, 1962. As per section 30 of the SEZ Act, 2005, any goods removed from a 

Special Economic Zone to Domestic Tariff Area shall be chargeable to duties of Customs under 

Customs Tariff Act, 1975, as leviable on such goods when imported. Hence, the law is amply 

clear that any clearance of duty-free goods from an SEZ will be considered as an import from an 

outside territory. Further, the conditions of Letter of Approval strictly denied the sale of items in 

DTA. Thus, in view of the facts discussed in the foregoing paras and the material evidences 

available on record, it appears that the seized goods, viz., gold articles and sweeping dust, 

totally valued at Rs.6,88,146/- were illegally removed from the SEZ to their DTA unit, without 

any proper documents. The fact that the impugned goods were being sent outside the SEZ on the 
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direction of Shri Bharat Babubhai Golakiya without any legal documents is also corroborated 

with the respective statements of Shri Azizurrehman M. Yusuf Jarullah dated 20.12.2021, Shri 

Bharat Babubhai Golakiya dated 18.05.2022 and Shri Ramesh Virjibhai Kakadiya dated 

24.05.2022. 

 

10.3 In view of the facts discussed in para supra, it appeared that M/s Shish Jewels Pvt. Ltd., 

Plot no. 196, Surat Special Economic Zone (SEZ), Sachin, Surat have removed gold articles and 

sweeping dust totally valued at Rs. 6,88,146/-, from SEZ into DTA in a clandestine manner, 

without any proper legal documents. The aforesaid unauthorized removal of goods by M/s Shish 

Jewels Pvt. Ltd., SEZ, Surat has contravened the provisions of Customs Act, 1962, Special 

Economic Zone Act, 2005 and the rules made there under and also violated the conditions of the 

Letter of Approval (LoA). M/s Shish Jewels Pvt. Ltd., SEZ, Surat, by their act of commission 

and omission appears to have rendered the impugned gold articles and sweeping dust worth Rs. 

6,88,146/-, liable for confiscation under Section 111(e), 111(j) and 111(o) of the Customs Act, 

1962, and thereby rendered themselves liable for penalty under Section 112(a) of Customs 

Act,1962. 

 

10.4 In view of the facts discussed in foregoing paras, it appeared that Shri Bharat Babubhai 

Golakiya, Manager of M/s Shish Jewels Pvt. Ltd., SEZ, Sachin has directed/instructed Shri 

Azizurrehman M. Yusuf Jarullah, Production Manager of M/s Shish Jewels Pvt. Ltd., SEZ, 

Sachin for removing the impugned gold articles and sweeping dust totally valued at Rs. 

6,88,146/-, from M/s Shish Jewels Pvt. Ltd., SEZ Sachin. It appears that fully knowing that duty 

free goods cannot be removed from SEZ area to DTA, Shri Bharat Babubhai Golakiya has 

involved himself in unauthorized removal of goods from SEZ and thus has contravened the 

provisions of Customs Act, 1962, Special Economic Zone Act, 2005 and the rules made 

thereunder and also violated the conditions of the LoA. Thus, it appears that Shri Bharat 

Babubhai Golakiya has actively aided and abetted in the smuggling of the said Gold articles and 

sweeping dust totally valued at Rs. 6,88,146/- from M/s Shish Jewels Pvt. Ltd., SEZ Sachin. 

Shri Bharat Babubhai Golakiya, by his act of commission and omission appears to have 

rendered the impugned Gold articles and sweeping dust worth Rs.6,88,146/-, liable for 

confiscation under Section 111(e), 111(j)and 111(o) of the Customs Act, 1962, and thereby 

rendered himself liable for penalty under Section 112(b) of Customs Act, 1962. 

 

10.5 It further appeared that Shri Ramesh Virjibhai Kakadiya, Director of M/s Shish Jewels 

Pvt. Ltd., Surat SEZ, Sachin is responsible for all the activities of the company as he used to 

supervise the production activities & import-export related activities at the SEZ unit and also 

monitor the timely production and timely dispatch/export of the finished goods from their unit 

in SEZ. He had knowledge of SEZ Act and Rules and it was known to him that no DTA 

sale/job-work is allowed in any circumstances. And removal of goods from SEZ area into 

Domestic Tariff Area would become offending once goods taken outside the SEZ area. As per 

Section 53 of the SEZ Act, 2005, a special economic zone shall be deemed to be a territory 

outside the customs territory of India for the purposes of undertaking of authorized operations. 
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As per section 30 of the SEZ Act, 2005, any goods removed from a special economic zone to 

domestic tariff area shall be chargeable to duties of customs under Customs Tariff Act, 1975, as 

leviable on such goods when imported. Hence, the law is amply clear that any clearance of duty-

free goods from an SEZ will be considered as an import from an outside territory. Further, the 

conditions of Letter of Approval strictly denied sale of items in DTA. Thus, in view of the facts 

discussed in the foregoing Paras and the material evidences available on record, it appeared that 

Shri Ramesh Virjibhai Kakadiya has contravened the provisions of Customs Act, 1962 & SEZ 

Act, 2005, breached the conditions of Bond as specified in Letter of Approval 

SSEZ/II/016/2020-21 dated 10.12.2020 issued by the Development Commissioner, Surat 

Special Economic Zone, Sachin, Surat. Thus, it appeared that impugned gold articles and 

sweeping dust worth Rs.6,88,146/- were being smuggled out of the premises of M/s Shish 

Jewels Pvt. Ltd., into their DTA unit by Shri Ramesh Virjibhai Kakadiya. Shri Ramesh 

Virjibhai Kakadiya, Director of M/s Shish Jewels Pvt. Ltd., who by his various acts of 

commission and omission appears to have rendered the impugned goods liable for confiscation 

under Section 111(e), 111(j) and 111(o) of Customs Act, 1962, and thereby rendered himself 

liable for penalty under Section 112 (a) and (b) of Customs Act, 1962. 

 

10.6 Shri Azizurrehman M. Yusuf Jarullah, Production Manager of M/s Shish Jewels Pvt. 

Ltd., SEZ, Sachin was carrying the impugned gold articles and sweeping dust totally valued at 

Rs. 6,88,146/-, from M/s Shish Jewels Pvt. Ltd., SEZ Sachin outside the SEZ by concealing the 

same in his Hyundai Venue car having Registration No. GJ-05-RM-6796 without any legal 

documents. Thus, it appears that Shri Azizurrehman M. Yusuf Jarullah has actively involved 

himself in the smuggling of the said gold articles and sweeping dust totally valued at 

Rs.6,88,146/-. He by his various acts of commission and omission appears to have rendered the 

impugned gold articles and sweeping dust liable for confiscation under Section 111(e), 111(j) 

and 111(o) of Customs Act, 1962, and thereby rendered himself liable for penalty under Section 

112(b) of Customs Act, 1962. 

 

10.7 The seized Hyundai Venue car (since released provisionally) having Registration No. 

GJ-05-RM-6796, having value of Rs. 9,16,043/- appears to have been used by Shri 

Azizurrehman M. Yusuf Jarullah for concealing and removing the impugned goods, i.e., gold 

articles and sweeping dust, totally valued at Rs.6,88,146/- outside the SEZ without any proper 

documents and seized under Panchnama dated 22.12.2021. The owner of the vehicle Shri 

Azizurrehman M. Yusuf Jarullah appears to have used his vehicle for carrying the impugned 

goods which are liable to confiscation as the same were being unauthorisedly cleared from SEZ 

without any proper documents. Therefore, the vehicle bearing No. GJ-05-RM-6796 valued at 

Rs.9,16,043/-, though released provisionally on execution of bond and bank guarantee as 

discussed above is liable to confiscation under the provisions of Section 115(2) of the Customs 

Act, 1962. 

 

11. Accordingly, a Show Cause Notice dated 13.06.2022 was issued from F.No. VIII/10-

19/O&A/ADC/SHISH/2022-23 to M/s Shish Jewels Pvt. Ltd., Plot no. 196, Surat Special 
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Economic Zone (SEZ), Sachin, Surat for confiscation of the gold articles and sweeping dust, 

totally valued at Rs.6,88,146/- under the provisions of Section 111(e), 111(j) and 111(o) of the 

Customs Act, 1962 read with Sections 21, 22 and 25 of the SEZ Act, 2005. Penalty under 

Section 112(a) and 114(AA) of the Customs Act, 1962 was also proposed. 

Show Cause Notice was also issued to Shri Ramesh Virjibhai Kakadiya, Director of M/s Shish 

Jewels Pvt. Ltd., Shri Azizurrehman M. Yusuf Jarullah, Production Manager of M/s Shish Jewels 

Pvt. Ltd and Shri Bharat Babubhai Golakiya, General Manager of M/s Shish Jewels Pvt. Ltd. 

proposing Penalty under the provisions of Section 112(b) of the Customs Act, 1962 

Show Cause Notice was also issued for Confiscation of the Hyundai Venue car having 

Registration No. GJ-05-RM-6796 valued at Rs. 9,16,043/-, used for removing the goods outside 

the SEZ under Section 115(2) of Customs Act, 1962but since the said seized car was 

provisionally released to the owner of the said vehicle on execution of Bond and Bank guarantee, 

fine in lieu of confiscation was proposed and it was asked that why Bond and Bank guarantee 

should not be encashed against fine. 

 

Defence Reply 

12 The noticee Shri Rameshbhai Virjibhai Kakadiya Director of M/s Shish Jewels Pvt. Ltd., 

submitted defence reply on behalf of company and himself vide letter dated 01.08.2022. At the 

outset, the noticee denied all the allegations leveled in the Show Cause Notice. He did not 

dispute the allegation of the department that the impugned gold articles and sweeping 

dust totally valued at Rs.  6,88,146/ - were  removed from the factory premises of M/s Shish 

Jewels Pvt. Ltd. situated in SEZ, Surat into DTA without any proper legal documents. 

 

12.1  He submitted that the seized impugned goods, i.e., Gold articles and sweeping dust 

totally valued at Rs. 6,88,146/-, which were taken out of SEZ, and alleged to be   liable   for   

absolute   confiscation   under   Section   111 (e), 111(j) and 111(o) of    the Customs Act, 

1962 were only semi-finished goods and not saleable / marketable goods. In regards to the 

provisions of the Customs Act, 1962 under which   the department has al1eged to confiscate the 

goods, it is submitted that- 

Section 111 (e) says about the confiscation of improperly imported goods concealed in any 

manner in any conveyance. In the instant case, the impugned goods were being taken into the 

Hyundai venue Car bearing registration no. GJ-05-RM-6796 to the noticee’s DTA unit for 

finishing, refining or repairing work, when the car was intercepted at the gate of Surat SEZ, 

Sachin under the impression of smuggling. The goods were just kept on the seat of the car and 

were not concealed in any manner; thus, they are not liable for absolute confiscation. Further, 

there was no intention to remove the goods out of SEZ to clear into domestic market (DTA) 

without payment of Customs duty, as the same were being taken for finishing, refining or 

repairing work due to urgency of export order and not for sale in domestic market. 

Section 111(j) and 111(o) states that the goods removed or attempted to be removed from a 

customs area without the permission of the proper officer & non-observance of the conditions 

for removal of goods are liable for confiscation. Here the goods were being sent only for 

completion of finishing work due to urgency of export orders. The goods were unfinished/ 
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semi-processed/scrap goods and cannot be sold in the market as such. Further, it is submitted 

that being relatively new entrepreneur in the field of manufacturing and SEZ unit, the notice 

were not having ample knowledge of the SEZ law, which resulted in the removal of the 

impugned goods without proper documents and without the permission from the competent 

authority of SEZ. Therefore, the goods are not liable for confiscation. 

 

12.2     It is submitted that the goods were removed from SEZ into DTA for finishing, 

refining and repairing work as per Rule 50of the SEZ Rules, 2006, the relevant portion of 

which is reproduced as below: 

 

“50. Temporary removal to Domestic Tariff Area— 

(1) The Unit may temporarily remove following goods to Domestic Tarif Area without 

payment of duty, namely: — 

(a)……; 

(b)……; 

(c) goods for job work, test, repair, refining and calibration and return thereof; 

(d)….; 

(e)…..;” 

 

They contended that the goods were removed from SEZ for refining & repairing purpose 

thus the provisions of Customs Act,1962 for absolute confiscation of goods under section 

111(e), 111(j) and 111(o) of the Customs Act, 1962 are not applicable and the seized 

goods   in   question   may   please   be   released   to   the noticee.  They argued that the 

removal   of   the said   goods   without   permission   of the   proper officer, may be 

termed as procedural lapse, however, it cannot be at all, termed as smuggling as per 

Section 121 of the Customs Act,1962. The noticee has not done any act of commission 

and omission, which renders the impugned goods liable for confiscation and there by no 

penalty under Section 112(a) of Customs Act, 1962 is   liable on   the noticee. 

 

12.3 The noticee further added that the company is mainly engaged in 

manufacturing/production of diamond/coloured stone studded gold / silver jewelry for which 

the raw materials used are gold, silver alloy, cut and polished natural diamonds, 

synthetics tones (CZ-Cubic Zirconia), coloured stones, alloys. If the intention of the 

noticee was to divert the goods from SEZ to DTA, the raw materials available in their stock, 

i.e., gold bars, silver alloys, diamonds etc., would have been unauthorizedly removed. 

However, in the instant case, the impugned goods which were sent out of SEZ were 

unfinished/ semi-finished gold rings, small gold article pieces, gold chaki, sweep dust etc. 

beings extensively for repairing, finishing or refining purpose. The said impugned goods 

could not be sold in the market as such. They i.e., the noticees did not have any malafide 

intentional or done any deliberate act of commission and omission by sending the impugned 

goods from   SEZ  to   DTA   for   finishing, refining   or   repairing, which   renders   the 
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impugned goods liable for confiscation and thereby no penalty under Section112(a) of 

Customs Act,1962 is liable on the noticee. 

 

12.4     He further submitted that the Director Shri Ramesh Virjibhai Kakadiya was 

completely unaware about the removal of the impugned goods from SEZ without any proper   

document   and   the   same   has    been   confronted   in   his    statement   dated 24.O5.2022 

(RUD-7 to the impugned SCN). It came to the knowledge of the Director when   the   said   

goods   were intercepted at the   gate of SEZ under Panchnama   dated 20.12.2021, that the 

said goods were being sent to their DTA unit for finishing, refining or repairing purpose on 

the direction of the General Manager of the Noticee firm, who is also a co-noticee in the SCN. 

There are no findings on record brought by the department to prove that the noticee or the 

Director was personally involved in the alleged removal of impugned goods from SEZ. 

 

12.5.     He further submits that the Director had neither sent the impugned goods out of SEZ 

nor he was aware of the fact that the goods were being sent out of SEZ into DTA without 

having any proper document. The Director has not made any declaration   or   incorrect   

statement   or   even   signed   any   document   or   submitted   any fraudulent documents in 

relation to the illegal removal of the impugned goods. There is no such allegation in the SCN.  

Further, there is no intention to evade Customs duty by this act. Therefore, no penalty under 

Section 112(b) of Customs Act, 1962 is liable to be imposed on the Director Shri Ramesh 

Virjibhai Kakadiya. Penalty under Section 112(b) can be imposed only when mens rea is 

proved   beyond   reasonable doubts. Reliance is placed on the case laws of Akbar Badruddin 

Jiwani reported at 1990 (47) ELT 161 (SC), M/s Wooltex Associates reported at 1998 (99) 

ELT 245 (T), M/s SIJ Electronics Comp Tech reported at 2001 (129) ELT 528 (T) and M/s R 

A Spinning Mills P Lt. reported at 2004 (171) ELT 54 (T). 

 

12.6   He submitted that penalty under Section 114AA of the Customs Act, 1962 can be 

imposed only when a person knowingly or intentionally makes, signs or uses, or causes 

to be made, signed or used, any declaration, statement or document which is false or 

incorrect in any material particulars, in the transaction of any business for the purpose of 

Customs Act, 1962. No document or declaration regarding the removal of goods has been 

made by the noticee, therefore no penalty under Section 114AA of the Act can be 

imposed on the noticee and the same is liable to be dropped. 

The purpose for inserting Section 114AA had been laid down in the 27th  Report of the 

Standing Committee of Finance(2005-06) as per which the penalty under Section 114AA of 

the Customs Act, 1962   is   exclusively   imposable   in   cases   involving fraudulent export. 

In this regard, reference to para 65 of the report is reproduced as under- 

 

65. The Ministry also informed as under. “The new Section 114AA has been proposed 

consequent to the detection of several cases of fraudulent exports there the exports were 

shown only on paper and no goods crossed the Indian border. The enhanced penalty 

provision has been proposed considering the serious frauds   being committed as no 
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goods are being exported, but papers are being created for availing the number of 

benefits under various export promotion schemes.” 

 

In the instant case, there was no such intention to commit any serious fraud to evade any 

Customs duty. Therefore, penalty under Section 114AA is liable to be dropped. 

 

12.7.   Section114AA of the Customs Act applied only to individuals and not to the 

company.  Reliance is placed on the case law of M / s  ITC Ltd. reported at  1998 

(104)ELT151(T). 

 

12.8. He further contented that the Department is not able to clearly establish either 

active or passive role or any deliberate or malafide act; and that the allegations are not 

sufficient to fasten with penalty of the nature impugned as it was not established that the 

noticee handled the work of removal of goods from SEZ with malafide motive. Sections 

112(a) and 114AA of the Customs Act, l962 include an  intentional  or  deliberate  act   

or  omission  and  even the motive is attributab1e to the act of abatement to do any act or 

omit  to do any act. Reliance is  placed  on  the case  of  Sea  Queen  Shipping  Services  

(P)  Ltd.  v Commissioner of Customs, 2019. Therefore, penalty on the Director Shri 

Rameshbhai Virjibhai Kakadiya under Section 111 2(b) in also liable to be dropped. 

 

12.9.     He further requested that in view of the above, the omission / commission 

may beleniently considered as lapse on the procedural part  as  the noticee or  the 

Director  of  the company  did not have any  intention  to  evade  any  Customs 

Duty  and  the  charges leveled  against  them  in the impugned SCN may be 

dropped. He also requested to grant Personal Hearing in the matter before 

deciding the case. Further vide letter dated 13.10.2022 he confirmed his 

statements given earlier. 

 

13.   Shri Bharatbai Babubhai Golakiya, General Manager of M/s Shish Jewels 

Pvt. Ltd. also submitted his reply vide letter received on 01.08.2022 to this office. 

He denied all the allegations leveled in the Show Cause Notice. He also did not 

dispute the allegation of the department that the impugned gold articles and 

sweeping dust totally valued at Rs.  6,88,146/ - were    removed from the factory 

premises of M/ s Shish Jewels Pvt. Ltd. situated in SEZ, Surat into DTA without 

any proper legal documents. He submitted that being the General Manager of the 

unit M/s Shish Jewels Pvt. Ltd. at SEZ, Sachin, he has to ensure the timely 

production and timely dispatch/export of the finished goods from their unit 

situated in Surat SEZ, Sachin, and due to urgency of export orders and for 

completion of the same in time, he had instructed the Production Manager of their 

company to carry the impugned goods to their OTA Unit for finishing, refining or 

repairing purpose when the same were intercepted at the gate of SEZ. The said 

seized goods were unfinished/ semi-processed/scrap goods and cannot be sold as 
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such in the market and were being sent only for finishing, refining or repairing 

purpose. 

 

13.1.   The noticee further submitted that their company is relatively new in SEZ 

and thus he was not completely aware about the documentation required for the 

removal of goods from SEZ to OTA for the purpose of finishing, refining or 

repairing. He was not aware about the provisions of Customs Act, 1962, SEZ 

Act, 2005 and the rules made thereunder, which would make the impugned 

goods liable for confiscation. Moreover, he is a mere employee of the company 

and there is no evidence placed by the department which shows any benefit to 

him from alleged instant case. Therefore, no penalty is imposable upon him 

under Section 112(b) of the Customs Act, 1962 and the same needs to be 

dropped.   Further, he submitted that penalty under Section l12(b) can be imposed 

only when mens rea is proved beyond reasonable doubts. Reliance is placed on the 

case laws of Akbar Badruddin Jiwani reported at 1990 (47) ELT 161(SC), M/s 

Wooltex Associates reported at 1998 (99) ELT 245 (T), M/s SIJ Electronics Comp 

Tech reported at 2001 (129) ELT 528 (T) and M/s RA Spinning Mills P Ltd. reported 

at 2004(171) ELT 54(T). He requested to drop the charges leveled in the impugned 

SCN. The noticee also requested to grant Personal Hearing. Further vide letter 

dated 13.10.2022 he confirmed his statements given earlier and requested to release the 

goods. 

 

14.1.    Shri Azizurrehman M. Yusuf Jarullah, Production Manager of M/s Shish Jewels 

Pvt. Ltd., also submitted his reply vide letter received on 01.08.2022. He denied all the 

allegations leveled in the Show Cause Notice. He also did not dispute the allegation of 

the department that the impugned gold articles and sweeping dust totally valued at 

Rs.  6,88,146/- were    removed from the factory premises of M/s Shish Jewels Pvt. Ltd. 

situated in SEZ, Surat into DTA without any proper legal documents. 

 

14.2.        The noticee submitted that he is the Production Manager in the unit M/s Shish 

Jewels Pvt. Ltd. at SEZ, Sachin and that he was not at all responsible since he did not 

know anything about the provisions of Customs Act, 1962, SEZ Act, 2005 and the rules 

made thereunder, which would make the impugned goods liable for confiscation. Even in 

his statement dated 20.12.2021 (RUD-5 to the SCN), he had categorically stated that he 

was taking the goods out of the SEZ on the direction of Shri Bharat Golakiya, General 

Manager (who is also a co-noticee in the SCN) of M/s Shish Jewels Pvt. Ltd., Surat SEZ, 

Sachin to deliver the same to their DTA unit for finishing, refining & repairing work in his 

Hyundai Venue car, when the car was intercepted at the gate of Surat SEZ, Sachin under 

the impression of smuggling. The goods were just kept on the seat of the car and were not 

concealed in any manner and there was no intention to remove the goods out of SEZ to 

clear into domestic market (DTA) without payment of Customs duty, as the same were 

being taken for finishing, refining or repairing work due to urgency of export order and not 
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for sale in domestic market. He did not know that the goods carried by him in his car 

without proper documents were liable for confiscation, therefore, his car (provisionally 

released to him) is not liable for confiscation under Section 115(2) of the Customs Act, 

1962 and also no penalty can be imposed upon him under Section 112(b) of the Customs 

Act, 1962 as it was not under his knowledge that the impugned goods were liable for 

confiscation under the provisions of Section 111 of the Customs Act, 1962. In support of 

above contentions, he relies upon following judgments: - 

(a) Hon'ble CESTAT, Kolkata in case of Vijay Kumar Chaudhery Vs 

Commissioner of Customs, Patna [2015 (325) E.L.T. 788 (Tri.-Kolkata) held that 

"Penalty- Confiscation of imported mobile phones- Penalty imposable only if 

appellant had knowledge that said goods liable for confiscation- Appellant, being 

transporter, could not be aware of smuggled nature of goods- Penalty not 

imposable- Section 112(b) of Customs Act, 1962. [Para 6]” 

(b) Hon'ble CESTAT, Kolkata in case of Kapildeo Prasad Vs CC (P), Patna [2002] 

(142) E.L.T. 688 (Tri.-Kolkata) held that "14. In as much as the confiscation of the 

gold biscuits has been set aside, the confiscation of the truck is not called for. For 

the similar reasons, there is no warrant for imposition of penalties upon the various 

persons. The same is accordingly, set aside." 

 

14.3.     He further submitted that from the above citations read with provisions of 

Section 112(b), it is clear that the penalty upon a person can be imposed only if he knows 

or has reason to believe that the goods, he is handling are liable for confiscation under the 

provisions of Section 111 of the Customs Act, 1962. In the instant case, no such 

statement exists that he was aware of the seized goods transported in his car, being liable 

for confiscation and no other evidence has been brought on record by the department in 

this regard. Moreover, he is a mere employee of the company and there is no evidence 

placed by the department which shows any benefit to him from alleged instant case. 

Therefore, no penalty is imposable upon him and the same needs to be dropped. He 

further contended that penalty under Section 112(b) can be imposed only when mens rea 

is proved beyond reasonable doubts. Reliance is placed on the case laws of Akbar 

Badruddin Jiwani reported at 1990 (47) ELT 161 (SC), M/s Wooltex Associates reported 

at 1998 (99) ELT 245 (T), M/s SIJ Electronics Comp Tech reported at 2001 (129) ELT 

528 (T) and M/s R A Spinning Mills P Lt. reported at 2004 (171) ELT 54 (T). 

14.4. The noticee further submitted that the department's proposal for absolute 

confiscation of the impugned goods is not sustainable, therefore the vehicle used for 

carrying the said goods may be released on payment of fine in lieu of confiscation under 

provisions of Section 125 of the Customs Act, 1962, which is reproduced below- 

"125. Option to pay fine in lieu of confiscation.- 

(1) Whenever confiscation of any goods is authorised by this Act, the officer 

adjudging it may, in the case of any goods, the importation or exportation whereof 

is prohibited under this Act or under any other law for the time being in force, and 

shall, in the case of any other goods, give to the owner of the goods or, where such 
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owner is not known, the person from whose possession or custody such goods have 

been seized, an option to pay in lieu of confiscation such fine as the said officer 

thinks fit: 

 

Provided that, without prejudice to the provisions of the proviso to sub-section (2) 

of section 115, such fine shall not exceed the market price of the goods confiscated, 

less in the case of imported goods the duty chargeable thereon. 

(2) Where any fine in lieu of confiscation of goods is imposed under sub-section (1) 

the owner of such goods or the person referred to in sub-section (1) shall, in 

addition, be liable to any duty and charges payable in respect of such goods." 

 

14.5.    He submitted that Hyundai Venue car (though released provisionally) used for 

carrying the impugned goods may be released on nominal fine in lieu of confiscation 

under Section 125 of the Customs Act, 1962 and therefore, the proposal to enforce bond 

and encash bank guarantee against the fine and penalty imposed on the noticee should be 

dropped. He requested to drop the charges leveled in the impugned SCN. The 

noticee also requested to grant Personal Hearing. Further vide letter dated 

13.10.2022 he confirmed his statements given earlier and submitted that the movement of 

goods happened due to the pressure of Christmas orders. He also submitted again that he 

was not aware of the SEZ Rules and requested to consider his request to release the 

goods. 

 

Personal Hearing 

15.1. A personal hearing was given to all the 4 noticees on 28.09.2022 but no one appeared 

therefore again a hearing was given on 13.10.2022. Shri Sunil Shah Director of M/s Shish Jewels 

Pvt. Ltd., Surat and authorised representative of the 4 noticees, M/s Shish Jewels Pvt. Ltd., Shri 

Ramesh Virjibhai Kakadiya, Shri Bharat Bahubhai Golakiya and Shri Azizurrehman M. Yusuf 

Jarullah appeared for PH virtually on 13.10.2022 at 17.00 hrs.  

 

15.2 He reiterated the submissions already made by the noticees vide their various letters in 

response to the SCN and respective statements given by them under section 108 of the Customs 

Act 1962. He also submitted that he has nothing more to add and requested to take a lenient view 

in this matter. 

 

Discussions and Findings 

 

16.  I have carefully gone through the record of the case, written submissions of the noticees and 

the submission made during the personal hearing. The main issues to be decided in this case are 

as follows: 

(i) whether the impugned gold articles and sweeping dust, totally valued at Rs.6,88,146/- are 

liable for confiscation under the provisions of Section 111(e), 111(j) and 111(o) of the Customs 

Act, 1962 read with Sections 21, 22 and 25 of the SEZ Act, 2005; 
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(ii) whether M/s Shish Jewels Pvt. Ltd., SEZ, Sachin, Surat are liable for penalty under Sections 

112(a) and 114 AA of the Customs Act, 1962; 

(iii) whether the co-noticees Shri Ramesh Virjibhai Kakadiya, Shri Bharat Babubhai Golakiya 

and Shri Azizurrehman M. Yusuf Jarullah are liable for penalty under Section 112(b) of the 

Customs Act, 1962;and 

(iv) whether the Hyundai Venue car having Registration No. GJ-05-RM-6796 valued at 

Rs.9,16,043/-, used for removing the impugned goods outside the SEZ, is liable for confiscation 

under Section 115(2) of Customs Act, 1962. 

I proceed to discuss each of these issues and based on the discussions and findings, each issue 

shall be decided accordingly.  

 

16.1  Firstly, I take the issue of confiscation of seized gold articles and sweeping dust, totally 

valued at Rs.6,88,146/-. I find that on 20.12.2021, during a regular check at Surat SEZ gate, the 

impugned goods viz., gold articles and sweeping dust were found in Hyundai Venue car having 

Registration No. GJ-05-RM-6796 driven by Shri Azizurrehman M. Yusuf Jarullah going outside 

the SEZ, Sachin, Surat under two kachchi printed slips without any legal duty payment 

documents, which has led to the violation of the conditions of the LoA dated 10.12.2020. I find 

that a Panchnama dated 20.12.2021 was drawn of the proceedings and Shri Azizurrehman M. 

Yusuf Jarullah in presence of panchas informed that he is the Production Manager of M/s Shish 

Jewels Pvt. Ltd., Surat SEZ, Sachin and was taking the goods out of the SEZ to deliver the same 

to their DTA unit M/s Shish Jewels, Plot C 11-12, Suryapur Mill Compound, B/h Rajhansh 

Point, Varachha Road, Surat-395006 on the direction of Shri Bharat Babubhai Golakiya, General 

Manager of M/s. Shish Jewels Pvt. Ltd. He could not produce any proper documents for removal 

of the said goods.  

 

16.2.    Further, I have gone through the statement dated 20.12.2021 of Shri Azizurrehman M. 

Yusuf Jarullah recorded under section 108 of the Customs Act 1962 wherein he admitted that he 

was having only two kachchi printed slips bearing No. 2890 dated 18.12.2021 and 2894 dated 

20.12.2021 and apart from that, he was not having any other document. He also admitted that he 

was taking the goods out of the SEZ on the direction on Shri Bharat Golakiya, General Manager 

of M/s Shish Jewels Pvt. Ltd., Plot No. 196, Surat SEZ, Sachin-394230 to deliver the same to 

their DTA unit M/s Shish Jewels, Plot C 11-12, Suryapur Mill Compound, B/h Rajhansh Point, 

Varachha Road, Surat-395006. 

 

16.3.    In his statement dated 18.05.2022 recorded under Section 108 of the Customs Act, 1962 

Shri Bharat Golakiya admitted that M/s Shish Jewels Pvt. Ltd. is engaged in manufacturing/ 

production of diamond/ coloured stone studded gold/ silver jewelry and sometimes, perform 

diamond studding in steel/brass watches/ spectacles as per the specific order received by their 

company. For manufacturing the said goods, they procure raw materials viz., gold, silver alloy, 

cut and polished natural diamonds, synthetic stones (CZ- Cubic Zirconia), coloured stones, 

alloys. Out of these raw materials, they procure Gold entirely by import from UAE/USA/ Hong 

Kong; cut and polished natural diamonds and alloys were purchased initially from local market 
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and afterwards, both these raw materials are being imported. Remaining raw materials, i.e., 

Silver alloy, CZ, coloured stones are purchased from local market. He admitted that being a 

Gems & Jewellery unit of the Zone, their company is not allowed to remove the goods into DTA 

for sale or job-work as per one of the conditions of the LoA (Letter of Approval), however, due 

to urgency of export orders, they were sending the seized goods to their DTA Unit for finishing 

purpose when the same were intercepted at the gate of SEZ. 

 

16.4.     Shri Bharat Golakiya also stated that the gold rings/ small gold article pieces were being 

sent to their DTA unit for finishing, refining and repairing purpose due to over work load in SEZ 

unit and urgency to export them and as the person performing the refining process was not 

available in the SEZ unit that day. Since all the goods were to be returned back after 2-3 days in 

their SEZ unit, they had also not debited the quantity of the same in their stock register that time. 

He also admitted that he directed Shri Azizurrehman M. Yusuf Jarullah to take out the aforesaid 

goods from the SEZ to their  DTA unit. 

 

16.5.  On going through the statement dated 24.05.2022 of Shri Ramesh Virjibhai Kakadiya, 

Director of M/s Shish Jewels Pvt. Ltd., I find that he had agreed with the contents of the 

Panchnama dated 20.12.2021 drawn at the gate of Surat SEZ, Sachin and the statement dated 

20.12.2021 of Shri Azizurrehman M. Yusuf Jarullah, Production Manager working in their SEZ 

unit& statement dated 18.05.2022 of Shri Bharat Babubhai Golakiya, General Manager of the 

SEZ unit. He stated that due to urgency of export orders and for completion of the same in time, 

Shri Bharat Babubhai Golakiya had directed Shri Azizurrehman M. Yusuf Jarullah to take out 

the aforesaid goods from the SEZ to their DTA unit for finishing, refining or repairing purpose, 

however at that time, he was completely unaware about the removal of the said goods from SEZ. 

Their company is relatively new and their General Manager was not completely aware about the 

documentation required for the removal of goods from SEZ unit to DTA unit for the purpose of 

finishing, refining or repairing. I further find that he admitted that the attempt to clear the above 

stated goods from SEZ into the DTA without any proper documents led to the violation of the 

conditions of the LoA, violation of the provisions of the SEZ Act, 2005 along with the provisions 

of the Customs Act, 1962 and he also admitted that this act of removal of goods from SEZ 

without proper document has led to the violation of conditions of the LoA, violation of the 

provisions of the SEZ Act, 2005 along with the provisions of the Customs Act, 1962. 

 

16.6.      I further find that in the defence reply submitted by M/s Shish Jewels Pvt. Ltd. through 

one of its Directors Shri Ramesh Virjibhai Kakadiya on 01.08.2022, he has not disputed the 

improper removal of the impugned Gold articles and sweeping dust totally valued at 

Rs.6,88,146/-. Their contention is mainly regarding confiscation   under   Section   111 (e), 

111(j) and 111(o) of    the Customs Act, 1962 as the goods are only semi-finished goods and not 

saleable / marketable goods. He submitted that the goods were just kept on the seat of the car and 

were not concealed in any manner whereas Section 111 (e) says about the confiscation of 

improperly imported goods concealed in any manner in any conveyance. I have gone through the 

panchnama dated 20.12.2021 and find that the impugned goods carried inside the car were found 
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to be in one cotton bag (potali) and other 06 plastic bags/pouches. Out of 06 plastic 

bags/pouches, 05 plastic bags/ pouches contained gold items while 01 plastic bag/pouch 

contained three diamond studded silver rings and inside the cotton bag (potali), there was 

sweepings of gold/silver and 08 casting moulds in loose. These goods were illicitly being 

removed in the car from the SEZ to the DTA without making a declaration and obtaining prior 

permission/order of the Authorised /Specified Officer, without maintaining proper accounts and 

backed by duty payment documents. Thus, the above act of omission and commission can only 

be inferred as concealment i.e., hiding the impugned goods and preventing the goods from being 

seen or detected by the authorities concerned with enforcing the SEZ and Customs law. The 

frivolous contention of the noticee is therefore not found to be tenable. The impugned goods are 

therefore liable to confiscation under Section 111(e) of the Customs Act, 1962. 

 

16.7.    I have further gone through the submission of notice regarding confiscation of 

goods under Section 111(j) and 111(o) of the Customs Act 1962 wherein they have submitted 

that the goods were semi-finished goods and were being sent for further completion due to 

urgency of export orders. The goods were unfinished/ semi-processed/scrap goods and cannot 

be sold in the market as such. It was also submitted that being relatively new entrepreneur in 

the field of manufacturing and SEZ unit, the noticees were not having ample knowledge of the 

SEZ law. They have referred Rule 50 of the SEZ Rules, 2006 and claimed to have removed 

the goods under the said Rule forfinishing, refining and repairing work. 

 

16.8.   In this regard from the Statements recorded of the noticees and relevant provisions 

of the Customs Act, SEZ act and the Rules made thereunder, I find that the noticee’s 

contention regarding removal of impugned goods for finishing, refining and repairing 

work is not backed by any supporting legal documents. They have not put forth any 

documents in support of their claim that the goods were removed for finishing, refining 

and repairing work. The goods were removed only on the basis of kachhi slips. The excuse 

made by the noticee that they do not have proper knowledge of law is only found to be 

frivolous and an afterthought. I further find that ignorance of law is not an excuse to justify 

the act of omission and commission by the notice which has rendered the impugned goods 

liable for confiscation under the provisions of Section 111 of the Customs Act, 1962. 

 

16.8.    Further I have gone through the Rule 50of the SEZ Rules, 2006 which says that: 

 “50. Temporary Removals to Domestic Tariff Area.— 

(1) The Unit may temporarily remove following goods to Domestic Tariff Area without payment 

of duty, namely:— 

(a) capital goods and parts thereof for repairs and return thereof; 

(b) goods for display, export promotion, exhibition and return thereof; 

(c) goods for job work, test, repair, refining and calibration and return thereof; 

(d) laptop or notebook computers or video projection systems for use by authorized employees of 

a Unit or developer; 

(e) any other goods with the prior approval of the Authorized Officer. 

https://indiankanoon.org/doc/32765560/
https://indiankanoon.org/doc/155254124/
https://indiankanoon.org/doc/11957636/
https://indiankanoon.org/doc/166182552/
https://indiankanoon.org/doc/99032578/
https://indiankanoon.org/doc/22205221/
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(2) A Unit may transfer goods to Domestic Tariff Area or abroad for repair or replacement or 

testing or calibration, quality testing and research and development purposes under intimation 

to the Specified Officer and on maintenance of records for movement of such goods. 

(3) A Unit may transfer goods for quality testing or research and development purposes, to any 

recognized laboratory or institution, without payment of duty, on giving an undertaking to the 

authorized officer for the return of such goods: Provided that if such goods have been consumed 

or destroyed in the process of testing or at the time of research and development, a certificate 

from the laboratory or institution to that effect shall be furnished to the Specified Officer by the 

Unit.” 

It is clear from the plain reading of the Rule 50 of the SEZ Rules, 2006 that though temporary 

removal of goods is allowed from the SEZ to Domestic Tariff Area for repairing, testing etc., 

but that shall be under intimation to the Specified Officer and on maintenance of proper 

records for movement of such goods. In the instant case neither intimation to the Specified 

Officer was given nor were records for such movement maintained.  

 

16.9.     I have further gone through the various submissions of the notice and find that there is 

no dispute regarding the illegal removal of goods and breach of SEZ Rules and violation of 

various provisions of Customs Act 1962 as mentioned in Show cause notice and the noticee 

has not made any contention in that respect. They have admitted their mistake and requested to 

take lenient view. 

 

16.10.     I have gone through the Section 53 of the SEZ Act, 2005 and Notification No.S.O. 

319(E) dated 14.3.2006 of Ministry of Commerce and Industry wherein Surat Special 

Economic Zone is appointed as a “Customs Port” under Section 7 of the Customs Act, 1962. 

Further as per section 30 of the SEZ Act, 2005, any goods removed from a Special Economic 

Zone to Domestic Tariff Area shall be chargeable to duties of Customs under Customs Tariff 

Act, 1975 as leviable on such goods when imported. Further, the conditions of Letter of 

Approval strictly denied the sale of goods in DTA.  

 

16.11.     I further find that Hon’ble Supreme Court in the case of Om Prakash Bhatia in a very 

clear terms lay down the principle that if the importation and exportation of goods are subject to 

certain prescribed conditions, which are to be fulfilled before or after clearance of goods, non-

fulfilment of such conditions would make the goods fall within the ambit of prohibited goods. 

The Hon’ble High Court of Gujrat in the case of Bhargavraj Ramesh Kumar Mehta Versus 

Union of India -2018(361) ELT 260 (Guj.) observed that any goods, import/export of which 

subjected to prohibition under Customs Act or any other law for the time being in force, but does 

not include any goods in respect of which export/import conditions complied with - It is implied 

that goods in respect of which import/export conditions not complied with, would also fall within 

definition of prohibited goods. 

 

16.12.   In view of above, I hold that the seized goods viz. gold articles and sweeping dust, 

totally valued at Rs.6,88,146/- which were attempted to be removed illegally/improperly from 

https://indiankanoon.org/doc/54050469/
https://indiankanoon.org/doc/189103990/
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the SEZ to DTA by M/s Shish Jewels Pvt. Ltd., SEZ, Sachin, Surat in contravention of the 

provisions of Customs Act, 1962, Special Economic Zone Act, 2005 and the rules made there 

under and in violation of the conditions of the Letter of Approval (LoA) are liable for 

confiscation under Section 111(e), 111(j) and 111(o) of the Customs Act, 1962. However, in 

this case I also observe that the concealment was neither ingenious nor the impugned goods 

were illegally imported into the SEZ and unaccounted for in the said SEZ unit. I also find that 

the SEZ Rules provide for temporary removal of goods to the DTA for testing repairing by the 

SEZ units although under intimation to the Specified Officer and on proper maintenance of 

records for such movement of goods. In the instant case the said SEZ unit, its responsible person 

and employees have failed to ensure that the said provisions of SEZ Rules is adhered to while 

removing the goods to DTA and thereby rendering the impugned goods liable to confiscation 

under Customs Act, 1962. I also find that under provisions of Section 125 of the Customs Act, 

1962 the adjudging officer may provide an option to redeem the confiscated goods to the person 

concerned on payment of a fine in lieu of confiscation. I am therefore inclined to exercise this 

discretion as an adjudging officer in this case and provide an option to M/s Shish Jewels Pvt. 

Ltd., SEZ, Sachin, Surat to pay redemption fine in lieu of confiscation under the provisions of 

Section 125 of the Customs Act, 1962. 

 

17.      Now I come to the next issue regarding penal action against M/s Shish Jewels Pvt. Ltd., 

SEZ, Sachin, Surat under Section 112(a) and 114 AA of the Customs Act, 1962. I have gone 

through the submissions made in this regard by the noticee in their reply dated 01.08.2022 and 

find that they have pleaded to drop the penalty under section 112(a) and submitted that they 

have not done any act of commission and omission which renders the goods liable for 

confiscation and hence no penalty should be imposed on them. They submitted that they do not 

have any malafide intention or done any deliberate act of commission and omission. The said 

impugned goods could not be sold in the market as such a n d  were sent out of SEZ 

exclusively for repairing, finishing or refining purpose. The impugned goods are not liable 

for confiscation and thereby no penalty under Section 112(a) of Customs Act, 1962 is liable on 

the noticee. The issue regarding the confiscation of impugned goods has already been decided 

in the foregoing paras, I am therefore of the view that since the noticee by their act of omission 

and commission have rendered the impugned goods liable to confiscation under Section 111(e), 

111(j) and 111(o) of the Customs Act, 1962, hence the noticee is liable for penalty under 

section 112(a) and I hold accordingly. 

 

18.   I now proceed to discuss the issue of penalty being proposed to be imposed on the notice 

M/s Shish Jewels Pvt. Ltd., SEZ, Sachin, Surat. Section 114AA is reproduced as given below: 

“SECTION 114AA.  Penalty for use of false and incorrect material. - If a person knowingly or 

intentionally makes, signs or uses, or causes to be made, signed or used, any declaration, 

statement or document which is false or incorrect in any material particular, in the transaction 

of any business for the purposes of this Act, shall be liable to a penalty not exceeding five times 

the value of goods. 
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The instant case involves attempted smuggling/illicit removal of goods from the SEZ to 

DTA by the noticee concealed in a car without any declaration or prior sanction/permission 

of the proper/authorised officer. Use of false and incorrect material in the statement, 

declaration or document during the transaction of business does not arise in this case. I 

therefore find that Section 114AA of the Customs Act, 1962 is not applicable to this case 

and is therefore not legally sustainable and requires to be dropped.  

 

19.1.    Further coming to the issue of confiscation of the Hyundai Venue car having Registration 

No. GJ-05-RM-6796 valued at Rs. 9,16,043/-, used for removing the goods outside the SEZ, I 

find that the car was used for concealing and carrying the impugned goods liable for 

confiscation. From the records available and the various statements recorded under section 108 

of the Customs Act 1962, of the noticees, I find that the said Hyundai Venue car owned by Shri 

Azizurrehman M. Yusuf Jarullah, Production Manager of M/s Shish Jewels Pvt. Ltd. was 

used to conceal, carry and remove the impugned goods from the SEZ to DTA. I find that the 

owner of the car has submitted that it was not in his knowledge that the impugned goods 

were liable for confiscation under the provisions of Section 111 of the Customs Act, 1962. I 

further find that he was working in the said SEZ unit and removed the goods at the behest of 

Shri Bharat Golakiya, General Manager who was handling the day-to-day work related to 

the said SEZ unit. He has cited some case laws in his defence which I find are not relevant 

to the instant case. In all the cases cited by him the carrier of impugned goods was the 

transporter who may have no knowledge of Customs law but in the instant case the owner 

cum driver of the car is the employee of the company (SEZ unit) and doing the work of 

production manager. He is an educated person having knowledge of day-to-day work of the 

unit. In view of above I hold that the said Hyundai Venue car bearing Registration No. GJ-

05-RM-6796  is liable for confiscation under Section 115(2) of the Customs Act, 1962 and I 

hold accordingly. 

 

19.2   I further find that the seized vehicle Hyundai venue car bearing Registration No. GJ-05-

RM-6796  was provisionally released by the competent authority to Shri Azizurrehman M. Yusuf 

Jarullah under Section 110A of the Customs Act, 1962 on 17.02.2022 on execution of a Bond of 

Rs.9,16,043/- and Bank guarantee bearing no. 2079IGFIN000122 dated 16.02.2022 for Rs. 

2,29,011/-.  

 

20.  Now coming to the penalties proposed to be imposed on the co-noticees under section 

112(b) of the Customs Act, 1962, I find that the Director Shri Ramesh Virjibhai Kakadiyain in 

his defence reply submitted that he was completely unaware about the removal of the impugned 

goods from SEZ without any proper   document. The submission of the noticee is not acceptable 

since he was looking to day-to-day work of the company and is responsible for the production 

and export-import related work. He admitted that there was urgency for export and therefore the 

goods were removed for finishing and completion purpose. He was thus concerned with the 

improper/illicit removal of impugned goods from the SEZ in violation of the provisions of 

Customs Act, 1962 & SEZ Act, 2005 and the Rules made thereunder and breached the 
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conditions of Bond as specified in Letter of Approval SSEZ/II/016/2020-21 dated 10.12.2020 

issued by the Development Commissioner, Surat Special Economic Zone, Sachin, Surat. 

 

20.1.    I also find that the notice Shri Ramesh Virjibhai Kakadiya has submitted and relied upon 

following case laws in his defence: 

1. Akbar Badruddin Jiwani reported at 1990 (47) ELT 161 (SC)- 

2. M/s Wooltex Associates reported at 1998 (99) ELT 245 (T)- 

3. M/s SIJ Electronics Comp Tech reported at 2001 (129) ELT 528 (T)- 

4. M/s R A Spinning Mills P. Lt. reported at 2004 (171) ELT 54 (T) 

In all these cases only technical breaches/procedural lapse was involved without existence of 

mens rea. However, the instant case involves improper /illicit removal of impugned goods 

concealed in the car from the SEZ to DTA without declaration/intimation/prior permission of the 

Authorized/Specified Officer and without proper accounting and payment of Customs Duty 

knowing very well that it is a contravention of the Customs Act, 1962, SEZ Act, 2005 and the 

Rules made thereunder and such goods are liable for confiscation. Hence, omission and 

commission of the act of illicitly removing the impugned goods from the SEZ is found to be 

intentional with full knowledge of the noticees in blatant violation of the relevant laws and is not 

found to be a technical breach or procedural lapse. Hence the case laws cited are not found to be 

relevant to the instant case. 

 

20.2.     I have also gone through the allegations made against the co-noticee, Shri Bharat 

Golakiya, General Manager in the Show Cause Notice, the statements recorded under 

section 108 of the Customs Act and the submissions of the noticees. I find that he was fully 

aware of the provisions of Customs Act, 1962 and the SEZ Act and rules. He was fully 

aware that duty free goods cannot be removed from SEZ area to DTA, and only on his 

directions the goods were removed from SEZ. Thus, he has also knowingly concerned himself 

with the unauthorized/illicit removal of impugned goods from the SEZ to DTA and thus 

contravened the provisions of Customs Act, 1962, Special Economic Zone Act, 2005 and the 

rules made thereunder and also violated the conditions of the LoA rendering the impugned 

goods liable for confiscation. 

 

20.3.    In view of above, I find that Shri Ramesh Virjibhai Kakadiya Director and Shri Bharat 

Golakiya, General Manager of M/s Shish Jewels Pvt. Ltd., Surat SEZ, Sachin have 

knowingly rendered the impugned goods viz. Gold articles and sweeping dust, totally valued at 

Rs.6,88,146/- as detailed in Annexure-A to the SCN, liable for confiscation under the provisions 

of Section 111 (e) (j) & (o) of the Customs Act, 1962. Hence, I hold that they are liable for 

penalty under Section 112(b) of the Customs Act, 1962.  

 

21.     I find that Shri Azizurrehman M. Yusuf Jarullah, Production Manager of M/s Shish Jewels 

Pvt. Ltd., SEZ, Sachin has also knowingly concerned himself in carrying and removing the 

impugned gold articles and sweeping dust totally valued at Rs.6,88,146/- from the SEZ to DTA 
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which are liable for confiscation. He has thus rendered himself liable for penalty under Section 

112(b) of Customs Act, 1962 and I hold accordingly. 

 

22.       In view of the above discussions & findings, I order as given below: 

       

ORDER 

 

(i) I order to confiscate the seized gold articles and sweeping dust, totally valued at 

Rs. 6,88,146/- (Rupees Six Lakhs Eighty-Eight Thousand One Hundred and 

Forty-Six only) as detailed in Annexure A to the Show Cause Notice under 

Section 111(e), 111(j) and 111(o) of the Customs Act, 1962 read with Sections 

21, 22 and 25 of the SEZ Act, 2005. However, I give an option to M/s Shish 

Jewels Pvt. Ltd., Plot no. 196, Surat Special Economic Zone (SEZ), Sachin, 

Surat to redeem the seized goods on payment of a redemption fine of Rs. 

1,72,000/- (Rupees One Lakh and Seventy-Two Thousand only) in lieu of 

confiscation under provisions of Section 125 of the Customs Act, 1962. 

(ii) I impose a penalty of Rs. 1,00,000/-(Rupees One Lakh only) upon M/s Shish 

Jewels Pvt. Ltd., Plot no. 196, Surat Special Economic Zone (SEZ), Sachin, 

Surat under Section 112(a)(i) of the Customs Act, 1962. 

(iii) I drop the penalty proposed to be imposed on M/s Shish Jewels Pvt. Ltd., Plot 

no. 196, Surat Special Economic Zone (SEZ), Sachin, Surat under Section 

114AA of the Customs Act, 1962. 

(iv) I impose a penalty of Rs. 75,000/-( Rupees Seventy-Five Thousand only) 

upon Shri Ramesh Virjibhai Kakadiya, Director of M/s Shish Jewels Pvt. Ltd., 

Plot no. 196, Surat Special Economic Zone (SEZ), Sachin, Surat under Section 

112(b)(i) of the Customs Act, 1962. 

(v) I impose a penalty of Rs. 75,000/-(Rupees Seventy-Five Thousand only)upon 

Shri Bharat Babubhai Golakiya, General Manager of M/s Shish Jewels Pvt. 

Ltd., Plot no. 196, Surat Special Economic Zone (SEZ), Sachin, Surat under 

Section 112(b)(i) of the Customs Act, 1962. 

(vi) I impose a penalty of Rs. 75,000/-(Rupees Seventy-Five Thousand only) upon 

Shri Azizurrehman M. Yusuf Jarullah, Production Manager of M/s Shish Jewels 

Pvt. Ltd., Plot no. 196, Surat Special Economic Zone (SEZ), Sachin, Surat 

under Section 112(b)(i) of the Customs Act, 1962. 

(vii) I order confiscation of the Hyundai Venue car having Registration No. GJ-05-

RM-6796  valued at Rs.9,16,043/-, used for removing the impugned goods 

outside the SEZ, under Section 115(2) of Customs Act, 1962. Since, the 

impugned car has already been provisionally released to the owner of the said 

car on execution of Bond and Bank guarantee under provisions of Section 110A 

of the Customs Act, 1962, I give an option to the owner of the impugned car 

Shri Azizurrehman M. Yusuf Jarullah to redeem the said car on payment of a 

redemption fine of Rs.1,54,000/- (Rupees One Lakh Fifty-Four Thousand  




